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stocked by single-stemmed woody spe-
cies of any size that will be at least 13
feet tall at maturity. Also included is
land bearing evidence of natural regen-
eration of tree cover (cutover forest or
abandoned farmland) that is not cur-
rently developed for non-forest use.
Ten percent stocked, when viewed from
a vertical direction, equates to an aer-
ial canopy cover of leaves and branches
of 25 percent or greater.

Forest management plan means a site-
specific plan that is prepared by a pro-
fessional resource manager, in con-
sultation with the participant, and is
approved by the State Conservationist.
Forest management plans may include
a forest stewardship plan, as specified
in section 5 of the Cooperative For-
estry Assistance Act of 1978 (16 U.S.C.
2103a); another practice plan approved
by the State Forester; or another plan
determined appropriate by the State
Conservationist. The plan complies
with applicable Federal, State, Tribal,
and local laws, regulations and permit
requirements.

Historical and archaeological resources
mean resources that are:

(1) Listed in the National Register of
Historic Places (established under the
National Historic Preservation Act
(NHPA), 16 U.S.C. 470, et seq.),

(2) Formally determined eligible for
listing in the National Register of His-
toric Places (by the State Historic
Preservation Officer (SHPO) or Tribal
Historic Preservation Officer (THPO)
and the Keeper of the National Reg-
ister in accordance with section 106 of
the NHPA),

(3) Formally listed in the State or
Tribal Register of Historic Places of
the SHPO (designated under section
101(b)(1)(B) of the NHPA) or the THPO
(designated under section 101(d)(1)(C) of
the NHPA), or

(4) Included in the SHPO or THPO in-
ventory with written justification as to
why it meets National Register of His-
toric Places criteria.

Imminent harm means easement viola-
tions or threatened violations that, as
determined by the Chief, would likely
cause immediate and significant deg-
radation to the conservation values;
for example, those violations that
would adversely impact agriculture
use, productivity, and related con-
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servation values or result in the ero-
sion of topsoil beyond acceptable levels
as established by NRCS.

Indian Tribe means any Indian tribe,
band, nation, or other organized group
or community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act, 43 U.S.C. 1601 et seq.,
which is recognized as eligible for the
special programs and services provided
by the United States to Indians be-
cause of their status as Indians (25
U.S.C. 450(b)(e)).

Land Evaluation and Site Assessment
System (LESA) means the land evalua-
tion system approved by the NRCS
State Conservationist used to rank
land for farm and ranch land protec-
tion purposes, based on soil potential
for agriculture, as well as social and
economic factors, such as location, ac-
cess to markets, and adjacent land use.
(For additional information see the
Farmland Protection Policy Act rule
at 7 CFR part 658.)

Landowner means a person, legal en-
tity, or Indian tribe having legal own-
ership of land and those who may be
buying eligible land under a purchase
agreement. The term, ‘‘landowner”
may include all forms of collective
ownership including joint tenants, ten-
ants-in-common, and life tenants.
State governments, local governments,
and non-governmental organizations
that qualify as eligible entities are not
eligible as landowners, unless other-
wise determined by the Chief.

Natural Resources Conservation Service
(NRCS) means an agency of the United
States Department of Agriculture.

Non-governmental organization means
any organization that:

(1) Is organized for, and at all times
since the formation of the organiza-
tion, has been operated principally for
one or more of the conservation pur-
poses specified in clause (i), (ii), (iii), or
(iv) of section 170(h)(4)(A) of the Inter-
nal Revenue Code of 1986;

(2) Is an organization described in
section 501(c)(3) of that Code that is ex-
empt from taxation under 501(a) of that
Code; and

(3) Is described—

(i) In section 509(a)(1) and (2) of that
Code; or
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(ii) Is described in section 509(a)(3) of
that Code and is controlled by an orga-
nization described in section 509(a)(2)
of that Code.

Other interests in land include any
right in real property other than ease-
ments that are recognized by State
law. FRPP funds shall only be used to
purchase other interests in land with
prior approval from the Chief.

Other productive soils means farm and
ranch land soils, in addition to prime
farmland soils that include unique
farmland and farm and ranch land of
statewide and local importance.

Pending offer means a written bid,
contract, or option extended to a land-
owner by an eligible entity to acquire a
conservation easement before the legal
title to these rights has been conveyed
for the purpose of limiting non-agricul-
tural uses of the land.

Prime farmland means land that has
the best combination of physical and
chemical characteristics for producing
food, feed, fiber, forage, oilseed, and
other agricultural crops with minimum
inputs of fuel, fertilizer, pesticides, and
labor, without intolerable soil erosion,
as determined by the Secretary.

Purchase price means the appraised
fair market wvalue of the easement
minus the landowner donation.

Right of enforcement means a vested
right set forth in the conservation
easement deed, equal in scope to the
right of inspection and enforcement
granted to the grantee, that the Chief,
on behalf of the United States, may ex-
ercise under specific circumstances in
order to enforce the terms of the con-
servation easement when not enforced
by the holder of the easement.

Secretary means the Secretary of the
United States Department of Agri-
culture.

State Technical Commiltee means a
committee established by the Sec-
retary in a State pursuant to 16 U.S.C.
3861 and 7 CFR part 610, subpart C.

State Conservationist means the NRCS
employee authorized to direct and su-
pervise NRCS activities in a State, the
Caribbean Area (Puerto Rico and the
Virgin Islands), or the Pacific Island
Area (Guam, American Samoa, and the
Commonwealth of the Northern Mar-
iana Islands).
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Unique farmland means land other
than prime farmland that is used for
the production of specific high-value
food and fiber crops, as determined by
the Secretary. It has the special com-
bination of soil quality, location, grow-
ing season, and moisture supply needed
to economically produce sustained
high quality or high yields of specific
crops when treated and managed ac-
cording to acceptable farming meth-
ods. Examples of such crops include
citrus, tree nuts, olives, cranberries,
fruits, and vegetables. Additional infor-
mation on the definition of prime,
unique, or other productive soil can be
found in 7 CFR part 657 and 7 CFR part
658.

[74 FR 2818, Jan. 16, 2009, as amended at 74
FR 31581, July 2, 2009]

§1491.4 Program requirements.

(a) Under FRPP, the Chief, on behalf
of CCC, shall provide funding for the
purchase of conservation easements or
other interests in eligible land that is
subject to a pending offer from an eli-
gible entity for the purpose of pro-
tecting the agricultural use and related
conservation values of the land by lim-
iting nonagricultural uses of the land.
Eligible entities submit applications to
NRCS State Offices to partner with
NRCS to acquire conservation ease-
ments on farm and ranch land. NRCS
enters into cooperative agreements
with selected entities and provides
funds for up to 50 percent of the fair
market value of the easement. In re-
turn, the entity agrees to acquire,
hold, manage, and enforce the ease-
ment. A Federal right of enforcement
must also be included in each FRPP
funded easement deed for the protec-
tion of the Federal investment.

(b) The term of all easements or
other interests in land shall be in per-
petuity unless prohibited by State law.
In States that limit the term of the
easement or other interest in land, the
term of the easement or other interest
in land must be the maximum allowed
by State law.

(c) To be eligible to receive FRPP
funding, an entity must meet the defi-
nition of ‘‘eligible entity” as listed in
§1491.3. In addition, eligible entities in-
terested in receiving FRPP funds must
demonstrate:
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(1) A commitment to long-term con-
servation of agricultural lands;

(2) A capability to acquire, manage,
and enforce easements;

(3) Sufficient number of staff dedi-
cated to monitoring and easement
stewardship; and

(4) The availability of funds.

(d) To be eligible as a ‘‘certified enti-
ty,” an entity must be qualified to be
an ‘‘eligible entity’” and have dem-
onstrated, as determined by the Chief:

(1) The ability to complete acquisi-
tion of easements in a timely fashion;

(2) The ability to monitor easements
on a regular basis;

(3) The ability to enforce the provi-
sions of easement deeds;

(4) Experience enrolling parcels in
the Farm and Ranch Lands Protection
Program (FRPP) or the Farmland Pro-
tection Program (FPP);

(5) For non-governmental organiza-
tions, the existence of a dedicated fund
for the purposes of easement manage-
ment, monitoring, and enforcement
where such fund is sufficiently capital-
ized in accordance with NRCS stand-
ards. The dedicated fund must be dedi-
cated to the purposes of managing,
monitoring, and enforcing each ease-
ment held by the eligible entity; and

(6) Other certification criteria, in-
cluding having a plan for administering
easements enrolled under this part, as
determined by the Chief.

(e) Review and Revocation of Certifi-
cation.

(1) The Chief shall conduct a review
of certified entities every three years
to ensure that the certified entities are
meeting the certification criteria es-
tablished in §1491.4(d).

(2) If the Chief finds that the certified
entity no longer meets the criteria in
§1491.4(d), the Chief may:

(i) Allow the certified entity a speci-
fied period of time, at a minimum 180
days, in which to take such actions as
may be necessary to meet the criteria;
and

(ii) Revoke the certification of the
entity, if after the specified period of
time, the certified entity does not meet
the criteria established in §1491.4(d).

(f) Eligible land:

(1) Must be privately owned land on a
farm or ranch and contain at least 50
percent prime, unique, Statewide, or
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locally important farmland, unless oth-
erwise determined by the State Con-
servationist; contain historical or ar-
chaeological resources; or furthers a
State or local policy consistent with
the purposes of the program; and is
subject to a pending offer by an eligible
entity;

(2) Must be cropland, rangeland,
grassland, pasture land, or forest land
that contributes to the economic via-
bility of an agricultural operation or
serves as a buffer to protect an agricul-
tural operation from development;

(3) May include land that is inci-
dental to the cropland, rangeland,
grassland, pasture land, or forest land
if the incidental land is determined by
the Secretary to be necessary for the
efficient administration of a conserva-
tion easement;

(4) May include parts of or entire
farms or ranches;

(5) Must not include forest land of
greater than two-thirds of the ease-
ment area. Forest land that exceeds
the greater of 10 acres or 10 percent of
the easement area shall have a forest
management plan before closing;

(6) Unless otherwise determined by
the Chief, NRCS shall not provide
FRPP funds for the purchase of an
easement or other interest in land on
land owned in fee title by an agency of
the United States, a State or local gov-
ernment, or by an entity whose pur-
pose is to protect agricultural use and
related conservation values, including
those listed in the statute under eligi-
ble land, or land that is already subject
to an easement or deed restriction that
limits the conversion of the land to
nonagricultural use;

(7) Must be owned by landowners who
certify that they do not exceed the ad-
justed gross income limitation eligi-
bility requirements set forth in part
1400 of this title;

(8) Must possess suitable on-site and
off-site conditions which will allow the
easement to be effective in achieving
the purposes of the program. Suit-
ability conditions may include, but are
not limited to, hazardous substances
on or in the vicinity of the parcel, land
use surrounding the parcel that is not
compatible with agriculture, and high-
way or utility corridors that are
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